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Dear Mr. Caton:

On behalf of the American Mobile Telecommunications Association, Inc. ("AMTA"),
and in accordance with Section 1.1206(a)(2) of the Federal Communications Commission Rules
and Regulations, we hereby notify the Commission that an oral ex parte presentation was made
by AMTA to David Siddall, Legal Advisor to Commissioner Ness on October 1, 1996. The
presentation summarized AMTA’s recommendations regarding a refinement of the "covered
SMR provider" definition included in CC Docket Nos. 94-54, 94-102, 95-116 and ET Docket
No. 93-62, as detailed in AMTA’s previously filed Comments in those proceedings. AMTA'’s
recommended definition of "covered SMR Providers" is attached hereto for the Commission’s
convenience.

AMTA also discussed matters relating to the 800 MHz and 220 MHz proceedings
identified above, which positions also are detailed in AMTA’s previously filed Comments in PR
Docket Nos. 93-144 and 89-552, respectively. Specifically, AMTA urged the FCC to finalize
final rules expeditiously in both proceedings, and to adopt the 800 MHz Consensus proposal
described in the March 1, 1996 Joint Reply Comments of SMR WON, The American Mobile
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Telecommunications Association and Nextel Communications, Inc. in PR Docket No. 93-144.
A summary of that proposal is attached also.

AMERICAN MOBILE TELECOMMUNICATIONS
ASSOCIATION, INC.

Enclosures




PROPOSED DEFINITION FOR COVERED SMR SERVICES

Add new definition paragraph to § 20.3 . .

Mobile Telephone Switching Facility. An electronic switching system that is used to
terminate mobile stations for purposes of interconnection to each other and to trunks
interfacing with the public switched network.

Modify definitions - 8820.3 and 20.12

Incumbent Wide Area SMR Licensees. Licensees who have obtained extended
implementation authorizations in the 800 MHz or 900 MHz service, either by waiver
or under Section 90.629 of these rules, and who offer realtime two way
interconnected voice service using a mobile telephone switching facility. that-is

. L with-t] bl tehod m
§ 20.12(a)

This Section is applicable only to providers of Broadband Personal
Communications Services (Part 24, Subpart E of this chapter), providers of Cellular
Radio Telephone Service (Part 22, Subpart H of this chapter), providers of Specialized
Mobile Radio Services in the 800 MHz and 900 MHz bands that hold geographic
licenses (included in Part 90, Subpart S of this chapter) and who offer real-time two
way interconnected voice service using a mobile telephone switching facility. thatis
intereonnected—with-the—publie—switehed-nretwerk, and Incumbent Wide Area SMR

Licensees.
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Washington, D.C. 20554

In the Matter of

Amendment cof Part 90 of the
Commigsion’s Rules to Facilitate
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JOINT REPLY COMMENTS OF BMR WON,

THE AMERICAN MOBILE TELECOMMUNICATIONS ASSOCIATION
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SUMMARY

In response to the Federal Communications Commission’s (the
*Commiesion") recent reguest for short, concise joint pleadings
reflecting consensus positions among parties, SMR WON, the American
Mobile Telecommunications Association ("AMTA"), and Nextel
Communications, Inc. ("Nextel®) (ccllectively, ths “Coalition")
regpectfully submit these Joint Reply Ccmments concerning the
licensing of Specialized Mobile Radioc {"SMR") gystems in PR Docket
No. 93-144.

SMR Won is a trade association of small business 80G0 MHz SMR
incumbents. AMTA is a trade association representing numerous SMR
licensees -- both large and small. Nextel ig the Nation s largest
provider of both traditional and wide-area SMR gervices. Over the
past neazly three years, eaci has participated axtensively in rale
makings implementing the regulatory parity provisions ¢f the
Omnibue Budget Recenciliation Act of 1993 ("OBRA 937} .

OBRA 93 mandated that the Commission create a level regulatery
playing £ield among all Commercial Mobile Radio Service {("CMRS™}
providers. This has required a comprehensive restructuring of BMR
licensing rules, regulations and policies affecting the operations,
interests and future business plans of all SMRs -- large and small,
local and wide-area.

On December 15, 1995, the Commisalon adopted rules to license
the top 200 SMR channels on a Economic Area ("EA"} basis, using
competitive bidding to gelect among mutually exclusive applicants

coupled with mandatory relocation/retuning of incumbhents to permit
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EA licensees toc obtain contiguous, eaexclusive use spactrum
comparable to other CMRS 1licensees. At the sane time, the
Commission adopted a Second Further Notice of Proposed Rule Making
{the "FNPRM") proposing EA licensing by competitive bidding for the
lower 80 SMR channels and 150 fcrmer General Category channels
reclassified prospectively for SMR-only use. These proceedings
have been among the most contentious and fractious in the wireless
communications indusetry.

The Coalition members have spent hundreds of hours identifying
areas of consengusg and regolving disagreementy trnait appeaced
intractable cnly a few months ago. These Jouint Reply Comments ars
the cgutcome of these efforts and are an enormous achievement. They
build upon the licensing proposals in the FNPRM to resolve the
transition from gite-by-site to EA licensing on the lower channels
-- taking into account differences between the uses and past
licensing of <this spectrum and the upper 200 channelw. In
compination with the underlying conzapis of the ryules already
adopted for the upper 200 channels, the Cocalition proposal kalances
the interests of new, emerging wide-area SMR operatore with the
needs of existing, traditional 8MR operators.

Specifically, the Coalition supports the Commission’s propoesal
to license the lower 230 channels on an BA basis uaging auctions to
resclve mutually exclusive applications. Uniiiks the top 200
channels, hoewever, the lower 159 channels are individually
licensed, with some on a shared use bapis. Moreover, the lower 80

SMR channels are interleaved with other allocations, making the

ii-
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creation of large blocks of contiguous spectyum impossible. In
addition, as the Commission tentatively concluded, there. is no
 posaibility of relocating incumbents fxom the lowsr channels to
other comparable spectrum. Thug, EA licenseing on the lower
channels must enable incumbent operatore to continue serving the
pulqlic on their existing spectrum assignments with reasonable
opportunities for expansion.

Accordingly, the Cocalition proposes a pre-auction, channel -by-
channel, EA-by-EA settlement process for the lower 230 channels.
EA aucriong would occur only after existing incumbent liceneees on
the lower 230 channels, including retunees from the upper 200
chanrels, have had an opportunity to "settle" their channels as
follows: if there is a single licensee on the channel within the
EA, it would apply to the Commission and te awarded an EA license.
1f there are several licensees on a single channel within the EA,
they would receive a single EA license for thar channel under any
agreed-upon business arrangement, e.g., a partnership, jeint
venture, or conscortia. Non-settling channels in the lower 80 would
be auctioned in existing five-channel blocks; those in the 150
channels would be auctioned in three 50-channel klocks.

EA settlements are fully consistent with the Commission’'s
competitive lPpidding authority in Section 303(3j) of the
Communications Act of 1934, as amended, directing the Commisesion t¢
use threshold eligibility 1limitations and negotiation te¢ avoid
mutually exclusive applications. Settlements would minimize the

number of EA blocks requiring auctions. thereb, gpeeding service to

-i4i-



: 2023319062 AMTQ 751 P.96 FEB 29 '9% 17:05
FEB-28-86 THU 16:32 NEXTEL WASHINGTON FAK NO. 2027488711 Y. Ut

the public. New entrants would not be foreclosed as they could
participate in the upper 200 channel EA auctions and the lowex 230
auctions for non-settling EAs.

All incumbents should be free to participate in EA settlements
and to obtain an BA license either individually or as a settlement
group participant. For non-sgettling EA blecks, the Coalition
supports a competitive bidding entrepreneurial set-agide for the
lower 80 SMR channels and one of the 50-channel former General
Category blocks.

The Coalition believes that the EA setilewment process, if
adopted, would result in near industry-wide suppcrt for EA SMR
licensing on all 430 SMR channels, including the general concepts
of the Commigesion’s auction and mandatory relocation decisions in
the Firgt Report and Order in this docket. The Coaliticn
respectfully requests that the Commission adopt 1its consensus

proposal, as described in detail herein,

~iv-
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Before the
FEDERAL COMMNUNICATIONS COMMISSION
washington, D.C., 20554

In the Matter of

)
)
Amendment of Part 90 of the )
Commission’s Rules to Facilitate ) PR Docket No. 93-144
Future Development of SMR Systems ) RM-8117, RM-8030
in the 800 MHz Frequency Band ; RM-8029
Implementation of Sections 3{(n) }
and 332 of the Communications Act ) GN Docker No. 93-252
)
Regulatory Treatment of Mobile }
Services )
)
Implementation of Section 30%(3) )
of the Communications Act - ) PP Docket No. $3-253
3
L

Competitive Bidding
To: The Commission
JOINT REPLY COMMENTS OF SMR WON,
THE AMERICAN MOBILE TELECOMMUNICATION3 ASSOCIATION

AND NEALTIL COMMUNICATIONS, INC.
ON THE SRCOND FURTHER NOTICE OF PROPOSED RULE MAXING

I. INTRODUCEION
Pursuant to Section 1.415 of the Rules of the Federal
Communicatione Commission ("Commigsion®) and the Second Further
Notice Of Proposed Rule Making {(“FNPRM") in PR Docket No. 93-144
("the December 1% Order"),l/ the Coalition of SMR WON, the
American Mobile Telecommunications Associaticn ("AMTA") and Nextel

Communications, Inc. {"Nextel"} (ecollectively the "Ceoalition®)

1/ Amendment of Part 90 of the Ccrnmission’'s Rules to
Facilitate Putura Development ¢f SMR Systems in the 800 MHz
Freguency Band, FCC 95-501, released December 15, 1995 On January
11, 1996, the Commission extended tha Comment deadline from January
16 to February 15, and the Reply Comment deadline from January 25
to March 1, 1996. Public Notice, DA 96-2, released January 11,
1996.
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respectfully submit Reply Comments in the above-refgrenced
proceeding.2/

SMR WON ig a trade association of small business Specialized
Mobile Radio ("SMR") incumbents operating in the B00 MHz band.
AMTA is a "nationwide, non-profit trade association," representing
the interests of specialized wireless interests including SMR
licenseeg. Nextel is the largest provider of SMR services in the
Nation, and all members of the Coalition ars active participants in
this proceeding.

After reviewing the approximately 36 comments f{iled herein,
the Coalition found widespread industry consensus on the following
agsues:

(1) The Commission should adopt a pre-auction, channel-

by-channel, Economi¢ Area ("EA")-by-Eeonomic Area,

gettlement procesg for the lower 230 channels. i/

{2) Mutually excluzgive applications in EAas that do not

settle should be choser through the zuction of fiva-

channel blocks on the lower 80 SMR channels and theee 5C-

channel blockse on the 150 tormer Ganeral Category
channels.

2/ The Coalition supports the industry’'s consensus proposal.
as get forth in their individual comments and the comments of the
Personal Communications Industrxy Association ("PFCIA"), E.F. Johnson
("EFJ"), Pittencrieff{ Communicaticens, Inc. ("PCI") and the U.S8.
Sugar Corporation (*"U.$. Sugar"). Each membar of the Coalition may
submit individual Reply Comments, cemsistent witr the poszitions
taken herein.

3/ All incumbente on the lower 230 channels could
participate in E settlements and receive an ER license
individually or as part of a settlement group. The particlipants in
each EA settlement negotiation would be determined by whether their
base station coordinates are located within the BEA. 1In the cage of
certain channels which do not gettle on an EA basis, the Coalition
supports a competitive bidding entrepreneurial get-aside, as
discussed below.
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(3) When coupled with the EA settlement process, there is
consensus for designating one 50-channel klock and the 80
EMR channels as an entrepreneurial set aside, thue
permitting anyone to participate in the auction of the
two SO0-channel former General Category blocks.4/

{4) The Commission should encourage a cost
sharing/cooperative arrangement awony the upper 200-
channel auction winners during the retuning process.

(s} Bageline requirements for achievinyg “comparable
facilities" in the retuning process are dellneatsd
herein.

(6} There is industry support for the general concepte of
the upper 200-channel auction and mandatory
retuning/relocation process if <¢oupled with the
industry’'s proposed lower channel settlement process.

IT. DISCUSSION
A. THE LOWER B0 AND 150 CHANNELS
1. The GCommepnts Revealed Subgtgntisl Industryv-Wide Support
For A Pre-Auction. Channel-By-Channel Settlemept Procazg
On_Thbe loweg 230 Channels

The Coalition members each proposed a pre-auction settlement
process designed to simplify the transition from site-by-site
licensing to EA 1licensing, increase the value of the lower
channels, prevent mutual exclusivity, and pezmit incumbents to
continue developing their existing systems. The gecilemant preceas
is necessary since, over the part “two decades of I1ntensive

development,* the extensive shared use of the 150 former General

4/ The Coalition supports the Commission’s decision to
reglassxfy the 150 General Categery chaznels as prospectively SMR
only.
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Category channels, in particular, has resulted in a "mogaic of
overlapping coverage contours. . ."5/

Unlike the upper 200 channels, wherein each license was
granted for five to 20 channels, the lower 150 channels were
licensed on an individual basis often for shared use. This
licensing "hodgepodge" wakes the lower channele most useful to
licensees already operating thereon, including the
retuned/relocated upper 200 channel incumbents.

The Coalition, as well as E.F. Johnson, PCIA, Pitrencrieff
Communications, Inc. and the U.S. Sugar (orpcration expressly
support pre-auction EA settlements as followy: 3If thore is a
single licensaea on the channel throughout the FA. it would hzve the
right to apply for and be awarded an Er license. If there are
several licensees on a single channel throughout the EA, they would
receive a single EA license for that channel under any agreed-upon
business arrangement, e.g., a partnership, joint venturs, or
conaortia.g/ The Coalition’s proposed EA settlement process,

tharefore, would eliminate mutual exclusivity for the "gertlied”

5/ See Comments of AMTA at p. 19. Given the Comwmission’'s
decision in the First Report and Order to re-categorize the 150
former General Category channels as SMR channals progpectively, and
its proposal to license them 6n an EA bagis through auctions, the
Commission appears to have eliminated the conventional channel
clagsification. These channels should ke prospectivaly avgilable
for trunked uaa.

&/ AMTA at p. 10; EFJ at p. 8; PCI& 2t 5. i7; PCZ at pp. 8-
9; 8MR WCN at pp. 9-11; and U.S. Sugar at p. 13. The Coalitivn
doeg not fundamentally disagree with the partial EA settlement
process outlined in the Comments of SMR WON. Jese SMR WON at p. 10.
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channel and wmake it unnecessary tO use competitive ?idding
licensing procedures.

While not expressly addressing the above proposal, the City of
Coral Gables, Florida ("Coral Gables"), Entergy Services, Ing.
{*Entergy"), and Fresno Mobile Radlio, Inc. ("Fresno") recognize the
necessity of a pre-auction settlement. Each highlighted the
complexities and limited utility of auctioning spectrum that is, as
Coral Gables described it, an "overcrowded hodgepodge.7/ A pre-
auction EA settlement would remedy their concerns.

UTC, the Telecommunications Association ("UTC") stated that
public utiiities, pipeline companies and publ.c 3afety entities are
legally foreclosed from using their £financial resources for
competitive bidding since they do not use the spectrum to generate
reveénues.g/ Many are funded by states, localities and
municipalities, or citizen ratepayers, which limite their authority
to engage in auctions.g/ Pre-auction settlements would assurs
that public wutilities and public safety organizatione can
participate in EA licensing of the lower channels instead of
relegating them to continued sgite-by-site licensing, thereby

precluding their expansion while the rest of the industry moves to

1/ Coral Gables at p. & (lower 230 channels are such an
"overcrowded hodgepodge"” that, without the settlement of as many
channels as pogsible, whoever wins thes auction would "owe sc much
protection to 80 many incumbants over 5o much »f tre market' that
the geographic license will be of little valus to the winpey).
See also Entergy at pp. 8-9; Fresno at p. 23.

§/ UTC at p. 13.
8/ Id.
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gecgraphic-based licensing, While the Coalition agrees that these
hurdles are solved by retuning/relocation on the upper 200
channels, the Coalition also supporte the Commisgion’'s tentative
conclusion that such retuning/relocation is not feasible on the

lower channels.

2. .\ i et 8 Wi ctio Of
uni Long A 1

Permitting pre-auction EA settlements fully complies with the
competitive bidding provisions of Section 309{;) of the
Comaunications Act of 1934 ({"Communications act™) . it/ In facn,
it would expressly carry out the Commigasion’s duty to taks
necessary mweasures, in the public interest, te avoid mutual
exclusivity. Section 309(3) (6) (E) requires that the Commission
“use . . . negotiation, threshold qualifications, . . . and other
means in ovrder to avoid mutual exclusivity in applicaticn and
licensing proceedings.“11/ The settlement groposal 2 Just
that: 8 threshold gqualification/eligibilivy limitation and a
Commigsion-endorsed negotiation process that egtablishee a
regulatory framework to avoid mutually exclugive applications for
EA licenses on the lower 230 SMR channels.

Section 309(j) of the Act authorizes the Ccmmission to select
among mutually exclusive applications for radiv licenses. AL
variougs timea, and to further different pubklic policy 2bjectives,

Congress has instructed the Commission to seli:ct such appiications

10/ 47 U.5.C. Section 309(]).

11/ 47 U.S.C. Section 309{1]) (6) (E).
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through comparative hearings, random selection proceduresa an?. most
zecently, competitive bidding. These assignment processes are
unnecessary, however, if the applicants can avoid wmutually
exclusive applications. Granting a single channel EA license to
gettling incumbents on the lower 230 SMR channels is fully
consistent with the Commission’s Section 309(j) competitive bidding
authority because it fulfills Ssctionm 309(3j) (6} (E), as explained
above, by establishing a mechanism to avoid mutual exclusivity.
Permitting pre-auction BEA settlements would faciiitate the
expeditious transition of lower SMR channel incumbentsa from site-
by-site to EA licensing wherever possible, with auctions used only
for EA licensgees where mutual exclugivity persists.

Moreover, adopting a threghold eligibility limitation to
promote pre-auction, channel-by-channel PA settlements among
incumbente {(including rstunees) is in the public interesi kecause
{1) the spectrum is heavily licensed, mogt often on a channel-by-
channel or shared-used basis, and ie¢ therefore of little value to
non-incumbents; {(2) it would speed licensing and delivery of new
services to the public;12/ and (3} it would not foreclcse new

entrants from the SMR industry. New entrants could still bid on

12/ PClik requests that the Commission postpone the Iower
channel Jicensing until the construction deadlines for all
incumbent systems have passed. PCIA at p. 18. The Coslition
dipagrees. This would delay the ability of numerous SMR providers
to obtain geographic area licenses, thereby slowing the provision
of new services to the public. These delays are not justified by
PCIA's speculation that channels wmway become available after
congtruction deadlines lapse. If an iancumbent fails to timely
construct a station, those channels should revert automatically to
the EA licensee(s! for those channels.
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lower channel EA licenses that do not sgettle, or the upper 200-
channel EAg, and they could participate through mergers,
partnerships and/or buyouts of existing SMR companies.

Further, the EA settlement process is necessary to transition
the lower channels to geographic licensing in light of existing
incumbent operations. Unlike the upper 20¢ channels, where the

oerers el

Commission has psepexlyrxecognized that incumbents can and=weisl be
relocated to permit EA licensees to intrcduce new technologies and
services requiring contiguous spectrum, there ig no possibility of
retuning incumbents from the lower channels. ¢Givenr this, the EA
settlement proposal affords a mechanisim to incerporate the existing
and future operatione of lower chamnel incumbents -- taking into
account shared authorizations and the non-contiguous lower 8C SMR
channels -- within the transition to geographic area licensing.
Additionally, the EA settlement procass will assist the voluntary
retuning from the upper 200 channels by providing retuned
incumbents access to geographic-based licenses.

There is sound Commission precedent for limiting lower channel
EA settlements tO incumbent cazrriers. The Commission granted
initial cellular licenses on a gsographlc basis with two blocks in
each area. Eligibility on one block wae limited to wireline
telsphone companies to assure telsphone company cellular

participation. 13/ If the local telephone companies were unable

13/ Under etatw regulaticn at the time, local telephona
companies had defined monopoly service areas, thereby limiting the
number ©f telephone company eligiblee in each cellular licensing
area.
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to settle, the Commission granted the license by lottery, pursuant
to its then-existing licensing authority under Section
309(4) .14/ In many cases, the incumbent telephone companies did
settle, avoiding random selection, and the licensee speedily
initiated new service to consumers.ls/

The proposed lower channel EA settlement process ig comparable
to initial cellular licensing, albeit the unresolved muiually
exclusive incumbent applications would be chesen by auction rather

’than lottery. There are compelling, public interest justifications
for limiting pre-auction Ilower-channsl SdR sgetllewments to
incumbents, as discussed above, just as there was for the cellular
wireline set-aside. If the SMR incumbents d¢ not settle, then the
EA license would be subject to mutually exclusive applications and
auctioned, just as mutually exclusive cellular applicationa were
subject to a lottery. In fact, the proposed EA ssttlement process
is more inclusive than was cellular licensing since agy applicant
(or at least any small business) could bid on unsettled EAs; only
telephone companies in the geographic area could apply for the

cellular wireline license.

14/ Cellular Lottery Decision, 28 FCC 2d 175 {(1984).

15/ The Commission recently prcposed a similar eligibility
limitation in its Advanced Television (*ATV") licensing proceeding,
Therein the Commiesion proposed to limit eligibility by aliowing
incumbent broadcasters to “"have the first opportunity to acgquire
ATV channels.” Fourtih Notiece Of Proposed Rule Making and Third
Notice cf Inquiry, MM Docket No. 87-268, 10 FCC Rcd 10540 {1995) at
para. 25.

29 '96 17 1T
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3. The Commigsion’s Propgsged Set-Aside .

A number of parties opposed the Commission’s proposal to set
aside all lower 230 channels as an entrepreneur’'s block.lg/
They assert that an entrepreneurial set-aside could prevent lower
channel incumbents from bidding on the very spectrum on which they
are operating and serving the public today since many incumbents
would not meet the proposed small business revenue ceilings.

The Coalition agrees that denying incumbents the right to
participate in the auction not only precludes their abkility to
expand and potentially enhance their operations, but it also denies
them the ability to protect their existing operations while others
could essentially "land-lock" them by obtaining the EA license. EA
settlements would enable these incumbents to continue offering
services and to grew their businesses.

Gther commenters supported the entrepreneurial set-aside
concept because it would provide specific opportunities for small

SMR businesses,l]2/ and the Coalition has agreed to asupport an

18/ UTC at p. 14 (set aside '"further compound(es]} the
uwnfairness of the reallocation of the channels for commercial
service" because most public utilities and pipeline companies have
gross annual revenues far asbove any proposed "small businees®
limitation); PCI at p. 11 {(opposed to an entreprensur’'s block that
appliee the financial eriteria to incumbents); Entergy at p. 1t
(denies 1large incumbents, 4i.e., all utilities and pipeline
companies, the ability to bid on the vary license on which they are
now coperating, thereby denying them the right %¢ protact their
agsets); Tellecellular da Puerto Rico, Inc. ("Tellecellular”) at p.
1; Southern Company at p. 16 {("prevents some incumbpents who desire
to retain their channels from participating in the auctions®); and

EFJ at p. 9 ("fundamentally unfair to prohibit entities £rom
participating in such an auction if they already hold channels in
an EA.Y)

31/ &8ee, e.g., Fresno at pp. 28-29; SMR WON at p. 24.
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entrepreneurial set-agide limited to the lower 80 channels gnd one
of the 50-channel blocks in conjunction with Commission adoption of
the industry EB settlement proposal described above. The set-aside
would apply only to eligibility to bid on lower 230 channels which
are not settled among the existing incumbents (including retunees)
and which therefore must be licensed through competitive bidding.
All lower 230 channel incumbents would ke eligible to participate
in the pre-auction EA settlement procers and to recelve BA licenses
either individually or as part of a settlement group.
B. THE UPPER 200 CHANNELS

As noted above, many industry participants will support the
general concepts of the Commission’s upper 200 SMR channel EA
licensing auction and relocation declisions, as set forth in the
First Repcrt and Order, if the Commission adopts the pre-auctien EA
settlement.process for the lowar 230 SMR channels discugsed herein.
A consensus of commenters assert that these approaches, taken
together, reasonably balance the needs of all SMR providers and
will facilitate a more competitive SMR/CMRS industry. This
includes relocation of upper 200-channel incumbents to the lower
channels where they would become jacumbents with the right to
negotiate and settle out their channels toc ohtain EA liceases.

Thexre are, however, a few aspects of the relocation process
that warrant further discuesion: (1} cost sharing/cooperation

among EA licensees; (2) using Alternative Dispute Resolution
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("ADR") to resolve relocation disputes; and (3) the specifics of
determining "comparable facilities"” and "actual costs." 8/

1. Cost Sharing/Coo i i 8

Several commenters supported the Commission’s proposed cost
sharing plan for EA licengees and the requirement that EA licensees
collectively negotiate with the affected incumbents.l$/ Such
collective negotiations, they argued, would “faciliirate the
relocation procass.2Q/ -

The Coalition and other commenters agree that an EA licensee
should not be able to delay or stop the relocation process for all
affected EA licenseegs because it cannot or does pnot desire to
retune/relocate an incumbent, Botk AMTA and FCI proposed that
those EA licensees who cioose to retune/relccate an incumbent
should be permitted to retune/relocate the antire svstem -- even
those channels located in a non-participating EBEA licengee’s
block.21/ This would prevent a situation where, for example,

Licensee A, is not interested in retuning the channels of an

18/ Thera was significant agreement among commenters that
partitioning and disaggregation should be permittsd cn the upper
é00 channsel blocka. See AMTA at p. 8; EFJ &t p. 3; Genasee
Business Radio Syatems, Inc. at p. 2; Sierra Elecironice at p. 1;
and PCIA at p. 23. Only one party voiced opposition to either
proposal. See Fresno at p. 3 (sublicenaing should not be permitted
due tc the complexities it could creatae).

o 19/ See, e.g., AMTA at p. 11; Freanc at p. 15; PCI at p. S;
Digital Radio at p. 3; and Industrial Telecommunications
Agsociation ("ITA"} at p. 11,

20/ Digital Radio at p. 3; SMR Systems, "nc. [("SSI%) at p. 3;
UTC at p. 7.

41/ AMTA at p. 11.
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incumbent within its channel block. Licensee B and Licensee C, on
the other hand, who also have a portion cof the incumbent’'s system
in their blocks, want to retune/relocate that same incumbent.22/
Without some preventive mechanism, Licengsee A‘'s refusal ¢to
retune/relocate could result in no relocation by anyone asince the
incumbent’s entire eystem must be relocated.

Laicengees B and €, therefore, should be pernitted to relocate
the incumbent’s entire system by offering the incumbent thelr
channele in the lower 80 ox the 150 to account for the channel (s)
in Licensee A's block. After the retuning/rslocation is complete,
Licensess B and C, who vetuned the incumbent off Licengee A's
channels, would "succeed to all rights held by the incumbent vis-a-
vis"™ Licensee A.23/ Without this flexibility. relocaticn csuld
be urinecessarily delayed and protracted.24/

2. Alternative Dispute Resolution

The comments exhibited mixed reactions to the Commission’s
proposal to employ ADR during the rslocation gprocess. The

Coalition belleves that a properly-designed ADR system can meet all

concernsg. It is imperative -- as AMTA pointed gur -~ rhat there be
several arbitration choices.25/ No arbiter sheulid be usad
unless all parties agree. Moreover, all ADR decisicns must be

22/ Or perhaps the 20-channel block licensee does not hava
lower 80 and 150 channels suitable for retuning that particular
incumbent .

23/ Id. See alao Comments of Nextel at pp. 18-20; PUI at 5.

24/ WNextel at p. 18.

253/ AMTA at p. 14; Nextel az p. 23.
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appealable to the Commission and other appropriate agencies, and
all ADR costs should be resolved by the arbiter as part of the ADR
process.26/

3. Com ble iliti

Most of the industry agrees that "comparable facilities”
generally require that "a system will perform tomorrow at least as
well as it did yesterday."27/ There was significant agreement
that comparable facilities must include (1) the same number of
channels, (2) relocation of the entire system, and (3) the same 40
dBu contour as the original system.g8/

Critical to the definition of comparable facilities ig the
definition of a "system,” which should ke dJdefined as a bass
station or stations and those mobiles that regularly operate on
those stations. A base staticn would be considered located in the
EA specified by its coordinates, notwithatanding the fact that its
service area may include adjacent geographic EAs.29/ A multiple

base station system, by definition, could encompasa multiple EAs.

26/ 1d.
21/ See AMTA at p. 15.

28/ AMTA at p. 15; Digital Radio at p. &; EFJ at p. 5; GP and
Partnere at p. 3; Industrial Communications ard Electronics at p.
7; SsI at p. 7; and UTC at p. 9.

23/ See Nextel at p. 22. &See algo AMTA at . 16 ("system™
includes v"any base statlon facilityls) which are utilized oy
mobiles on an inter-related basis, and the moblles that operate on
them."); PCI at p. 7 ("system” should be limited to thosa mobile
units that regularly operate only on those bage stations within the
EA licensee’s ER.)
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One commenter, Centennial Telecommunications, Inc. ("CTI"),
suggests that a "system" should be defined as all frequencies that
are part of a licensee’s wide-area system, 1including those at
unconstructed sites and sites licensed to othérl unaffiliated,
parties.30/ CTI's proposal is illogical, unreascnably expansive
and absurd. It would potentially require the retuning of
sites/stations that are unconstructed, not affiliated orx
interoperable with the retunee’s system.

IITI. CONCLUSION

The Coalition supports the Commission’s tentative conclusion
to license the lower 230 SMR channels on a geographic area basis.
To simplify the transition from site-by-site licensing, speed the
licensing process, and avoid mutually exclusive applications, the
Commission should adopt the industry’s pre-auction EA settlement
process for the 1lower channels. The threshold eligibility
limitations and the other modifications discussed herein, in
combination with the rules adopted in the First Report and Order
and the Eighth Report and Order, strike a fair balance for all
existing and future SMR providers to transition to geographic-area

based licensing and more efficient spectrum use. This will further

30/ CTI at p. 6. In fact, in the attachment to CTI's
pleading, it suggests that a site owned and operated by Nextel
should be retuned as part of CTI's "system." See Exhibit A,

Comments of CTI. Dial Call, Inc., listed thereon, is a wholly
owned subsidiary of Nextel.



. . FAS-NIEYE -4 12 .
2023319862 AMTA 752 P.@1 FEB 29 'S6 17:18

FEB-29-96 THU 16:42 NEXTEL WASHINGTON FAX NO. 2022868211 p.23

~16~
fulfill the Commigsion’s regulatory parity mandate and'promote

competition among all CMRS competitores.
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800 MHz SMR Industry Consensus Proposal
(PR Docket No. 93-144)

Background

The Coalition, including, but not limited to, SMR WON, the American Mobile
Telecommunications Association, Inc. (AMTA), the Personal Communications
Industry Association (PCIA) and Nextel Communications, Inc., represents a Jarge
majority of 800 MHz SMR operators of all sizes, including local analog dispatch
operators as well as wide-area licensees secking to implement regional or nationwide
digital CMRS systems. Further, the Coalition consensus position represents :
agreement for the first time among parties that have long had sharp diffcrenj:,s on
the issues in this proceeding. The Coalition respectfully submits that approval of its
position would result in near-unanimous industry support for EA-based licensing of all
430 SMR channels in this band, as well as for auctions and the Commission’s
decision to permit mandatory retuning/relocation of upper-band incumbents.

1. The Coalition supports adoption of rules governing geographic-based licensing
of the remaining 230 SMR channels in continuity with the Commission’s decision to
auction the upper 200 channels of the current 800 MHz SMR frequency band.

2. Geographic-area licensing of the lower 230 SMR channels on an EA basis must
enable all incumbents, including upper-band retunees/relocatees and non-SMR
operators, to continue serving the public with reasonable opportunities for expansion.
Therefore, the Coalition advocates a channel-by-channel, EA-by-EA settlement
process that will allow all existing licensees, whether SMR operators or private,
internal-use systems, to obtain geographic licenses on current channels within a
defined time frame. These full-market settlements would avoid mutually exclusive
applications for these channels. Auctions would be used to assign channels on which
there are no incumbents or as to which no settlement has been reached.

The proposed EA settlement process is fully consistent with the Commission’s
competitive bidding authority under Section 309(j) of the Communications Act. The
FCC has been directed to use threshold eligibility limitations and negotiation to avoid
mutually exclusive situations. The proposed settlement, then auction, process would
speed transition from cumbersome site-specific licensing; it would promote rapid
service to the public, and it would allow new entrants to obtain licenses on channels
not already assigned to incumbents.

3. In defining “comparable facilities” for purposes of retuning/relocating upper-

band incumbents, the FCC should require that a retuned system “perform tomorrow
at least as well as it did yesterday.” Retuning/relocation should provide the same

11:
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